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The Family Law Court and Domestic Violence Victims
The NSW Women’s Refuge Movement represents 55 refuges across the state that provide supported accommodation to women and children escaping domestic violence and sexual assault. Due to the lack of Legal Aid, refuge support workers witness first hand the difficulties and often complex navigation involved in seeking safe living arrangements for the women and children they support through the Family Law Court processes. 

Violence is the key reason for many women and children entering the Family Law Court.  

Research by the Australian Institute of Family Studies identified violence being present in 66% of all marital breakdowns, 33% of which were identified as serious violence.

The prevalence of domestic violence is even higher than this with families going through the Family Law Court. A 2003 Family Law Court survey showed that over 66% of the women and children who make it to the final stage of judgment in the Family Court have issues of serious physical domestic violence (Submission of The Family Court of Australia: Part B Statistical Analysis, to the HoR Inquiry into Child Custody Arrangements, Feb 2004).
And many cases that do not make it to final judgment involve domestic violence, but reportedly they do not go to final hearing because

· of increased threats to their safety as they proceed;

· court processes, practices and arrangements continue to place them and their children in danger;

· an inability to afford legal representation

· of fear that the outcome of the final hearing will be less safe if they proceed;

· of the accumulative effects that violence has had on their physical, emotional and mental health; and/or

· of advice or negotiations made by their lawyer.

Domestic violence occurs in all types of relationships and is not just confined to physical violence. Domestic violence includes any form of abusive behaviour that one person uses to maintain control over another, such as:

· physical abuse

· sexual assault

· verbal abuse

· emotional abuse

· psychological abuse

· social control

· financial control

· spiritual control

· stalking and harassment

· threats and intimidation

In the escalation of violence post-separation, the violence may become physical for the first time. In 2003, studies found that between 80 – 97% of women found that violence had continued after separation and 36% noted an increase in violence.
 

The presumption of Family Law Court staff, therefore, should be that issues of domestic violence and safety are present in all cases, unless proven otherwise.

Barriers to identifying domestic violence
Currently refuge workers are reporting an increasing difficulty in obtaining AVOs and interim orders for their residents. The difficulty of proving a claim of domestic violence, given the private nature of the crime, is increasing. Not every mother has disclosed the violence to her doctor, or the police, or ever been to hospital or called an ambulance. This type of evidence is often needed to support a woman’s claim of domestic violence in the Family Law Court, even when there is an AVO in place. 

Recent research also shows that most women (70.9%) find it very difficult to disclose domestic violence and child abuse to lawyers, counselors or other professionals. This is in direct contrast to the 70% such professionals who when asked, responded that they thought their clients would disclose domestic violence. Fear of retribution and shame are part of women’s reticence, but research has also shown that some women were fearful that DoCS might intervene and that the children may be taken into care. Reportedly, this is a key concern among Aboriginal clients. 
 Refuge workers also note a higher fear of disclosing domestic violence to the Family Law Court from women of a non-English speaking background and women without legal status. The goal of most of these women is to seek safe long term living arrangements for themselves and their children without escalating violence or provoking ongoing conflict. 

The Project Magellan identified that child abuse issues in the Family Court were rarely without foundation, were often serious and complex and that many cases had not been investigated by the state child protection services. Rigorous studies
 have found that only 2-8% of claims of domestic violence and child abuse are false – which is less than average for false claims in other legal arenas, such as assault or theft etc. Various Australian studies have shown that 34 – 50% of allegations of child abuse do not get investigated. (Hume 1994, Brown et al 2001). 

Most of the women that enter our refuges do not from the outset intend going through the Family Law Court. They are hoping to negotiate child residency, contact and property settlements with the least amount of provocation and without entering into an adversarial process. It is only when violence and abuse escalates during contact visits that women feel the need to formalize contact and residency orders. The continuing perpetuation of this myth of vexatious claims is dangerous because it continues to protect the perpetrator, not the victim and sees violent parents having contact with children.  

In summary, the presence of an AVO is a poor indicator of domestic violence given the high rates of non disclosure. Women are reticent to take out AVOs even when police have been called to an incident. The police may apply for an AVO on the woman’s behalf if they consider her to being living in fear of her husband, but the 48% withdrawal rate by the women named by police in AVOs suggests how many abused women either have no faith in the protection of an AVO or consider them to be inflammatory. 

The experience of women escaping domestic violence going through the Family Law Court unrepresented

Women who have experienced domestic violence are often unable to speak out and represent themselves. If the presence of domestic violence is not adequately taken into account these women may be required to go through mediation with the abuser. Women who have been through domestic violence should not be expected to face the perpetrator. Domestic violence is about domination and control, usually achieved through social isolation and attacking their self-esteem. It is very overwhelming for women who have experienced domestic violence to face an unfamiliar decision making process that will have a huge impact on the present and future lives of themselves and their children. 

Entering the court process
This is an example of issues that the NSW Women’s Refuge Resource Centre raised with the Sydney Family Law Court as issues women experience when entering that particular registry. Your registry is bound to have shared or different issues. This page is to be used only as an example and a guide.

1. Guidance and reassurance of safety and security

Women who have to represent themselves in the Family Law Court enter with no or little knowledge of the Family Court process and they are looking for guidance. Given the prevalence of non disclosure regarding domestic violence, it should be assumed that upon entering the court they are looking for reassurance of their safety. A higher visibility of police in the court would be conducive to this aim. So would the presence of panic buttons (out of children’s reach). 

2. Signs and directions

There should be clear signs and directions in court, particularly for women who are concerned for their safety. Women should be encouraged to disclose safety concerns to court staff on entering or prior to entering the court. 

3. Filling in forms

Whilst we understand that court staff are not permitted to fill out forms, it would be helpful for women to have assistance in understanding the requirements of the forms. 

4. Mediation concerns

4.1 Resistance to shuttle mediation
According to reports from refuge workers, some counselors apply pressure to get the woman to have counseling in the same room as the father of her children. Face-to-face mediation is not appropriate when domestic violence is an issue.
4.2 Lack of support person in mediation

We would like to raise awareness that due to lack of Legal Aid and financial resources, refuge workers are often the only assistance women navigating the Family Law Court receive. There have been instances where the husband’s lawyer forcibly refuses the refuge support worker entry into the mediation session. 

4.3 Mediation confidentiality

During mediation sessions, discussions are privileged. We are aware that the sheriff of the court and state police may be contacted in some circumstances. However, we strongly advocate for the use of information such as threats verbalized during mediation sessions in determining the long term contact and residency orders of the children. 

5. Child Support

Many refuge workers and refuge clients report that Judicial Registrars, court counselors and mediators need to be more aware that fathers fight for 109 days of access to reduce child support payments often with no intention of taking up that level of contact. Furthermore, violent partners often use contact with children to continue to abuse, and threaten the mother. There are adverse financial effects on the lifestyle of women and children. When the father of the children doesn’t exercise the contact the mother still has to pay the rent and support the children on the reduced income with no financial capacity to return to court. 

6. Ambiance of court is intimidating

The environment of the court is often intimidating, especially for women experiencing domestic violence. This causes women to be less likely to disclose the violence.  

Areas that are working - You may want to consider what aspects of the Court are working well.

It is possible to ring ahead if there are issues of safety to inform staff, but this is not well known.

Court security staff are very friendly, helpful and welcoming, but cannot escort women to their car – just to the door of the court. Some staff set up shuttle mediation at the end of the mediation sessions where the woman is taken in first to ‘counsel.’ The husband can then be taken in, giving the woman time to get safely off the premises.

It’s very clean.

Areas for consideration
A presumption that domestic violence and safety are issues

Resources regarding the court process, complaints procedures, rights etc

More signs

Court staff on desks and higher visibility of security staff

Restoration of family reports being done by people qualified in the court system

Higher representation that safety may be an issue (panic buttons, signs etc.)

Alternative routes out other than front door

Duty of disclosure if women’s safety is thought to be an issue in mediation

Lawyers power to veto the presence of a non-legal support person for mediation be rescinded

Staff awareness of the dynamics of relationships where domestic violence is an issue
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